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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 
 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00627 
CASE NAME:  PEARL SEABORN  VS.  ESTATE OF CHARLES LEE SEABORN 
HEARING ON MOTION TO STRIKE PORTION OF 1st Amended COMPLAINT  
FILED BY:  WELLS FARGO BANK N.A. 
*TENTATIVE RULING:* 
 
Withdrawn by moving party as moot, based on Plaintiff's filing of the Third Amended Complaint. 

 
 

  

    

2. 9:00 AM CASE NUMBER:  C22-00627 
CASE NAME:  PEARL SEABORN  VS.  ESTATE OF CHARLES LEE SEABORN 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT  
FILED BY:  WELLS FARGO BANK, N.A. 
*TENTATIVE RULING:* 
 
Withdrawn by moving party as moot, based on Plaintiff's filing of the Third Amended Complaint. 
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3. 9:00 AM CASE NUMBER:  C22-01660 
CASE NAME:  GABRIELA LOPEZ  VS.  CHRISTOPHER VILLALOBOS 
HEARING ON MOTION TO COMPEL ARBITRATION  
FILED BY:  DEFENDANT BJ’S RESTAURANTS, INC. 
*TENTATIVE RULING:* 
 
Before the Court is Defendant BJ’s Restaurant Inc.’s (“Defendant”) Motion to Compel Arbitration and 

Stay Action.  

Defendant’s Request for Judicial Notice is granted. (Cal. Evid. Code §§ 451(a); 452 (a), (c).)   

Factual Allegations 

In “late 2021,” Defendant hired Plaintiff as a prep-cook. (¶ 9.) Shortly after beginning her 

employment, Defendant Villalobos (her supervisor) “initiated a series of sexually inappropriate 

advances towards” and “frequently flirted with” Plaintiff. (¶¶10-12.) Plaintiff rebuffed Mr. Villalobos’ 

advances. (Ibid.) The advances escalated to physical touching and attempts to embrace Plaintiff. 

(Id. ¶ 12-16.) His actions rose to the point where he “grabbed Ms. Lopez by her neck,” yelled at her, 

and called her a “bitch” on numerous occasions. (¶¶ 16-19.) When Plaintiff refused his advances, 

Mr. Villalobos altered Plaintiff’s work schedule and assigned her to the least desirable workstations. 

(¶¶ 20-21.) 

On May 24, 2022, Plaintiff filed a report with Defendant’s HR department regarding Mr. Villalobo’s 

behavior. (¶22.) HR initially promised to investigate Plaintiff’s claims but failed to follow-up. (¶23-24.) 

As a result, Plaintiff stopped reporting to work and utilized her sick days “hoping the situation would 

be resolved by the time [she] ran out of sick time.” (¶25.) Plaintiff followed up with HR a number of 

times, but never received any resolution regarding the situation. (¶¶ 26-30.) On June 21, 2022, 

Plaintiff was informed that Mr. Villalobos visited her other work location (another restaurant) and 

inquired about a part-time position. (¶31.) While there, Mr. Villalobos allegedly made crude 

comments about other women present at the restaurant. (¶32.)  

Eventually, Plaintiff texted HR regarding the ongoing situation and her disappointment with the lack 

of follow-up on her complaints. She ended by stating that she was “not ever coming back to work.” 

(¶33.) The only response Plaintiff received was a text asking her to confirm her resignation. (¶34.) 

Plaintiff filed her complaint on August 10, 2022 alleging seven causes of action: (1) sexual harassment 

hostile work environment – Gov’t Code §§ 12923, 12940(j); (2) quid pro quo sexual harassment – 

Gov’t Code § 12940(j); (3) retaliation – Gov’t Code 12926(h); (4) failure to prevent discrimination, 

harassment, and retaliation – Gov’t Code § 12940(j)-(k); (5) wrongful constructive termination – Gov’t 

Code §§ 12940(a) et seq.; (6) violation of Labor Code § 1102.5; and (7) wrongful constructive 

termination in violation of public policy. 
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The FAA Applies  

Whether or not the arbitration clause is governed by federal law, the threshold issue of whether a 

valid and enforceable agreement to arbitrate exists is determined under California law and 

procedures. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 413 

(“Rosenthal”).) Here, the Arbitration Agreement is governed by the Federal Arbitration Act (“FAA”) 

as it specifically states that the “Agreement is governed by the Federal Arbitration Act (9 U.S.C. § 1 

et seq.) (the “FAA”).” (Atencio Decl., Ex. at p.1.) The contract also involves interstate commerce as 

outlined by Defendant. (Motion at 10:11-26.) Plaintiff does not dispute that the FAA applies.  

There is an Enforceable Arbitration Agreement 

The moving party bears the burden of proving the existence of the arbitration agreement by a 

preponderance of the evidence. (Rosenthal, 14 Cal.4th at 413; Alvarez v. Altamed Health Services 

Corp. (2021) 60 Cal.App.5th 572, 580.) “The party seeking arbitration can meet its initial burden by 

attaching to the petition a copy of the arbitration agreement purporting to bear the respondent’s 

signature.” (Bannister v. Marinidence Opco, LLC (2021) 64 Cal.App.5th 541, 543-44 citing Espejo v. 

Southern Cal. Permanente Medical Group (2016) 246 Cal.App.4th 1047, 1060.) Defendant provides a 

copy of the Arbitration Agreement and an explanation of the process by which Plaintiff electronically 

signed the Agreement. (Atencio Decl., ¶¶ 5-8, Ex. A.) Plaintiff does not contest or dispute that she 

signed the Arbitration Agreement.  

Once the existence of an arbitration agreement is established, the burden is on the party opposing 

arbitration to prove a defense to its enforcement. (Alvarez, 60 Cal.App.5th at 580.) If a written 

arbitration agreement exists, it will be enforced unless there are grounds for its revocation. (OTO, 

L.L.C. v. Kho (2019) 8 Cal.5th 111, 125.) For example, if a party shows that the arbitration agreement 

is unconscionable. (Ibid.) Here, Plaintiff offers no arguments that the Arbitration Agreement is 

unconscionable or invalid based on any grounds.  

Given the above, the Court finds that there is a valid and enforceable arbitration agreement.  

Applicability of the Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act  

On March 3, 2022, President Joe Biden signed the Ending Forced Arbitration of Sexual Assault and 

Sexual Harassment Act (the “Act”) into law. The Act provides, in pertinent part:  

“Notwithstanding any other provision or this title, at the election of the person 

alleging conduct constituting a sexual harassment dispute or sexual assault dispute … 

no predispute arbitration agreement … shall be valid or enforceable with respect to a 

case which is filed under Federal, Tribal, or State law and relates to the sexual assault 

dispute or the sexual harassment dispute.” (9 U.S.C. § 402(a).)  

The term “sexual harassment dispute” is defined to mean a “dispute relating to conduct that is 

alleged to constitute sexual harassment under applicable Federal, Tribal, or State law.” (9 U.S.C. § 
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401(4).) The term “predispute arbitration agreement” is defined to mean “any agreement to arbitrate 

a dispute that had not yet arisen at the time of the making of the agreement.” (9 U.S.C. § 401(1).)  

Effective Date of the Act 

As the ancillary laws and directives make clear, this “section is applicable to any dispute or claim that 

arises or accrues on or after March 3, 2022…” (PL 117-90, Mar. 3, 2022, 136 Stat 26 (2022).) 

Defendant argues that the Act applies only to sexual harassment claims arising or accruing on or after 

March 3, 2022, and Plaintiff does not “allege facts to show that any alleged sex harassment occurred 

after March 3, 2022.” (Motion at 16:6-11.) Defendant cites to and discusses law indicating that 

retroactivity is not favored in law. (See generally Motion at Section IV.)  

Plaintiff acknowledges that the “Act applies to conduct occurring past March 3, 2022.” (Opp. at 4:2-3 

citing PL 117-90, March 3, 2022, 135 Stat. 26 (sic).) In fact, Plaintiff ‘joins’ Defendant’s request for 

judicial notice related to the legislative records setting forth the effective date of the Act. (Opp. at 

4:2-3, fn. 1.) 

The Court agrees that the Act only applies to conduct occurring past March 3, 2022.  

Defendant’s Argument 

Defendant argues that a cause of action “accrues at the moment when the party alleging injury is 

entitled to begin and prosecute an action thereon.” (Motion at 18:10-13 quoting Romano v. Rockwell 

Int’l, Inc. (1996) 14 Cal.4th 479, 487.) Plaintiff was hired by Defendant on November 17, 2021. 

(Atencio Decl., ¶5.) Regarding the allegations alleging sexual harassment, the Complaint is light on 

specific dates. It generally alleges that “shortly after Ms. Lopez began employment, her supervisor, 

Defendant Christopher Villalobos initiated a series of sexually inappropriate advances toward” her. 

(¶10.) In addition, “[t]oward the beginning of [Plaintiff’s] employment” Defendant Villalobos 

attempted to arrange a date with Plaintiff, inappropriately flirted with her at work, made insinuating 

sexual statements, physically rubbed against her, and attempted to embrace her at work. (¶¶ 10-15.) 

On an unclear date (“On 25, 2022, at approximately 3:30 PM”), Defendant Villalobos is alleged to 

have grabbed Plaintiff’s neck while yelling at her. (¶16.)  

There are other allegations with specific dates of events beginning in May 2022. (Complaint at 

¶¶ 17-36.) Defendant argues that none of these allegations constitute sexual harassment, and thus 

are not relevant to the application of the Act. (Motion at 18:25-19:11.)  

Based on the above, Defendant argues that Plaintiff “does not allege any facts that, after March 3, 

2022, Defendant Villalobos sexually harassed her.” (Id.at 18:22-24.)  

In addition to the above, Defendant argues that plain text of the Act “demonstrates that non-sexual 

assault and harassment claims are exempt from the scope of the Act’s coverage and may be 

adjudicated in arbitration.” (Id. at 20:24-25.) As such, five of Plaintiff’s claims, i.e., those for retaliation 

(claim 3); failure to prevent harassment (claim 4); wrongful constructive termination in violation of 
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Gov’t Code § 12940(a) (claim 5); violation of Labor Code § 1102.5 (claim 6); and wrongful constructive 

termination in violation of public policy (claim 7) are not covered by the Act – and thus must be sent 

to arbitration. (Motion at V.)  

Plaintiff’s Opposition 

Plaintiff’s entire Opposition revolves around the specific (purported) language of the Act. Per the 

Plaintiff, the Act defines a “sexual harassment dispute” to include: 

(A) Unwanted sexual advances 

(B) Unwanted physical contact that is sexual in nature, including assault 

(C) Unwanted sexual attention, including unwanted sexual comments and propositions for sexual 

activity 

(D) Conditioning professional, educational, consumer, health care or long-term care benefits on 

sexual activity [and] 

(E) Retaliation for rejecting unwanted sexual attention. (Opp. at 3:22-4:3) 

Plaintiff cites to 9 U.S.C. § 401(4) for the above statements. In particular, Plaintiff focuses in on the 

Act definition including “retaliation for rejecting unwanted sexual attention,” and “conditioning 

professional […] benefits on sexual activity.” (Id. at 2:12-13.) 

Although Plaintiff “concedes that some of the sexual harassment occurred before March 3, 2022,” she 

claims that there were six specific events that occurred after that date which would be covered by the 

Act. (Opp. at 2:16-3:13.) Plaintiff then reiterates the specific allegations and how they fall within one 

of the specific categories purportedly covered by the Act – as Plaintiff has quoted it. (Opp. at 3:5-

6:21.) Plaintiff then argues that her constructive termination on June 21, 2022, constitutes retaliation 

under the Act, and is thus subject to the Act. (Opp. at 6:24-8:15.)  

Finally, Plaintiff argues that the Act applies to any “case” that involves sexual harassment claims, and 

thus any and all causes of action – even if not specifically alleging sexual harassment – must be 

exempt from arbitration if any cause of action in the case is subject to the Act. (Opp. at II. B.)  

It is worth noting that Plaintiff does not address the arguments made by Defendant regarding when a 

cause of action ‘accrues.’ 

Defendant’s Reply 

Defendant (correctly) points out that Plaintiff’s reply is almost entirely premised on an earlier version 

of the House of Representative’s bill that Congress never passed, which contained the five subparts 

explaining what constituted ‘sexual harassment’ under the Act. Specifically, it appears that Plaintiff 

relies upon “a version of H.R. 4445 contained in a Report issued by the Judiciary Committee of the 

House of Representatives on January 29, 2022 and attached as Exhibit A to BJ’s Request for Judicial 
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Notice.” (Reply at 1:10-12.) After the Report was issued, Congress rejected subparts (A)-(E) cited by 

Plaintiff and struck them from the proposed Act. The final Act specifically excludes the subparts which 

Plaintiff entirely relies on to support her claim that her causes of action are subject to the Act.  

Defendant points out that the “Act’s legislative history clearly demonstrates Congress’s intent to 

exclude claims of retaliation and conditioning benefits on sexual activity (and the other stricken 

subparts) from the scope of the Act.” (Reply at 3:18-20.) Noting that Congress “expressly considered 

these provisions and explicitly rejected them in the final Act.” (Id. at 3:18-21.) Given that the above 

subparts were specifically removed from the Act, Defendant argues that under “long established 

principles of statutory interpretation, a “[c]ourt cannot interpret a statute to ‘reinsert what the 

Legislature intentionally removed’’” (Ciganek v. Portfolio Recovery Associates, LLC (N.D. Cal. 2016) 190 

F.Supp.3d 908, 914, citing People v. Soto (2011) 51 Cal.4th 229, 246.)  

Defendant reiterates that the allegations in the Complaint show that Plaintiff’s sexual harassment 

claims accrued before March 3, 2022, and are therefore not subject to the Act. Defendant also 

addresses the argument that the Act applies to the entire case. It argues that (1) as the causes of 

action relating to sexual harassment accrued prior to March 3, 2022, the Act does not apply at all and 

(2) applying the Act to disputes accruing after March 3, 2022 “would be an improper retroactive 

application of the Act in contravention of its terms.” (Reply at 7:10-11.)  

Plaintiff’s Improper Sur-Reply 

Plaintiff filed a ‘sur-reply’ purportedly “in response to new authorities Respondent (sic) cited in its 

Reply” asserting that she “introduces no new facts.” (Sur-reply at 1:1-2.) Plaintiff does not identify 

what “new authorities” Defendant cited in its Reply or what authority allows her to file a ‘sur-reply.’  

In essence, Plaintiff’s sur-reply attempts to argue that her claims fit within the definition of a ‘sexual 

harassment dispute’ as defined by the Act. There is no explanation as to why these arguments were 

not raised in the Opposition, nor an explanation as to how/why Plaintiff cited to and relied exclusively 

on a draft of the Act which was not only not enacted, but specifically rejected and excluded from the 

Act.  

Defendant properly objects to Plaintiff’s sur-reply, noting that the Rules of Court and Code of Civil 

Procedure make no allowances for such a filing, and Plaintiff failed to request leave to file such a 

document. Accordingly, the Court declines to accept and review Plaintiff’s improper sur-reply.  

Analysis  

As noted above, both Parties agree that the Act only applies to any dispute or claim “that arises or 

accrues on or after March 3, 2022…”  (PL 117-90, Mar. 3, 2022, 136 Stat 26 (2022).) Thus, the main 

issue is when did Plaintiff’s claims for sexual harassment accrue. 
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Accrual 

“[A] cause of action does not accrue ‘until the party owning it is entitled to begin and prosecute an 

action thereon.’’ (Spear v. California State Auto. Assn. (1992) 2 Cal.4th 1035, 1040 quoting United 

States Liab. Ins. Co. v. Haidinger-Hayes, Inc. (1970) 1 Cal.3d 586, 596.) “[T]hat is, not until ‘the last 

element essential to the cause of action’ occurs.” (Ibid. quoting Neel v. Magana, Olney, Levy, Cathcart 

& Gelfand (1971) 6 Cal.3d 176, 187.) “Ordinarily this is when the wrongful act is done and the 

obligation or the liability arises …” (United States Liab. Ins. Co., supra, 1 Cal.3d at 596.) A cause of 

action “accrues at the moment when he [or she] has a legal right to sue on it, and not earlier.” 

(Weinstock v. Eissler (1964) 224 Cal.App.2d 212, 231 quoting County of Los Angeles v. Metropolitan 

Casualty Ins. Co. (1933) 135 Cal.App. 26, 28.) “The plaintiff’s ignorance of the cause of action … does 

not toll the statute.” (Neel, supra, 6 Cal.3d at 187.)   

The main point of contention between the parties relates to when the first two causes of action – for 

(1) sexual harassment hostile work environment and (2) quid pro quo sexual harassment – accrued.  

“California case law recognizes two theories upon which sexual harassment may be alleged,” (1) quid 

pro quo harassment and (2) hostile work environment. (Mogilefsky v. Superior Court (1993) 20 

Cal.App.4th 1409, 1414.)  

“A cause of action for quid pro quo harassment involves the behavior most commonly regarded as 

sexual harassment, including, e.g., sexual propositions, unwarranted graphic discussion of sexual acts, 

and commentary on the employee’s body and the sexual uses to which it could be put.” (Mogilefsky, 

20 Cal.App.4th at 1414.) A cause of action for sexual harassment on a hostile environment theory can, 

but does not need to, allege sexual advances. (Id. at 1414-15.) As noted by Plaintiff, a single incident 

of harassing conduct may be enough to state a cause of action for harassment. (Gov’t Code § 

12923(b).)  

Plaintiff argues (in her improper sur-reply) that the actions that constitute the sexual harassment at 

issue began when (on an undisclosed date in 2022) Defendant Villalobos grabbed Plaintiff by the neck 

and yelled at her. The harassing activities continued in May 2022 when Defendant Villalobos called 

Plaintiff a “bitch” and yelled at her and thereafter cut her hours and changed her working conditions.  

Plaintiff neglects to mention the earlier allegations in the Complaint – that took place “shortly after 

[Plaintiff] began employment” and “toward the beginning of [Plaintiff’s] employment” when 

Defendant Villalobos “initiated a series of sexually inappropriate advances toward” Plaintiff, 

attempted to arrange a date with Plaintiff, inappropriately flirted with her at work, made insinuating 

sexual statements, physically rubbed against her, and attempted to embrace her at work. (¶¶ 10-15.) 

Mr. Villalobos also referenced his penis while rubbing up against her buttocks and threatened 

to come to Plaintiff’s home to engage in sexual relations. (¶¶12-14.) All of these actions, clearly 

involve “the behavior commonly regarded as sexual harassment.” They also all occurred close to 

November 17, 2021 and prior to May 2022.  
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The Compliant does not allege specific dates for the above incidents, but merely alleges they took 

place “shortly after” she was hired or “toward the beginning of” her employment. Plaintiff began 

work at Defendant on November 17, 2021. She resigned just over seven months later, on June 21, 

2022. Thus, the beginning part of Plaintiff’s employment cannot be considered to have lasted more 

than a few months. Even if ‘early’ would be considered during the third of her employment (a little 

over two months), this puts the above actions before the March 3, 2022, date that Act became 

effective.   

Given the above, Plaintiff’s first two causes of action for sexual harassment accrued before March 3, 

2022 – the date the Act went into effect. Accordingly, the Act does not apply.  

 Plaintiff’s remaining causes of action 

Defendant argues that Plaintiff’s first two causes of action are the only two that relate to sexual 

harassment claims. Specifically, Defendant contends that “applying the Act to all of Plaintiff’s claims in 

the Complaint (i.e., retaliation and wrongful termination) would effectively reinsert the specifically 

rejected subparts from section 401(4) back into the final Act.” (Reply at 7:6-9.) Such an action, it 

argues, would be improper. (See Ciganek, supra, 190 F.Supp.3d at 914; Rich v. State Board of 

Optometry (1965) 235 Cal.App.2d 591, 608 “The rejection by the Legislature of a specific provision 

contained in an act as originally introduced is most persuasive to the conclusion that the act should 

not be construed to include the omitted provisions.”) 

Plaintiff does not address these arguments. Instead, in her improper sur-reply, Plaintiff focuses on the 

first two causes of action.  

As the Court finds that Plaintiff’s sexual harassment causes of action accrued before the enactment of 

the Act, the Act does not apply. Accordingly, as Defendant has established the existence of an 

enforceable arbitration agreement, governed by the FAA,  

Defendant’s motion to compel arbitration is granted.  

Stay of Proceedings 

Under the FAA, if claims in a matter are preferable to arbitration, upon the application of a party, the 

court shall stay the proceedings pending the outcome of the arbitration. (9 U.S.C. §3.) Defendant 

requests that this matter be stayed pending conclusion of the arbitration. The Court agrees and stays 

this matter pending resolution of the arbitration.  

Based on the above, Defendant’s Motion to Compel Arbitration and Stay Action is granted. This 
matter is stayed pending resolution of the Parties arbitration. 
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4. 9:00 AM CASE NUMBER:  C22-02207 
CASE NAME:  MICAELA CORRIGAN  VS.  LOANDEPOT.COM, LLC 
HEARING ON MOTION TO AMEND COMPLAINT PER RULE 3.1324 
FILED BY:  MICAELA CORRIGAN 
*TENTATIVE RULING:* 
 
Plaintiff has not filed proof that the current motion was served upon Defendants.  The Court 
continues this matter to April 10, 2023, for Plaintiff to effectuate service and file proof of such service.  
Service must be effectuated 16 court days prior to the hearing plus five calendar days for mail service 
and two calendar days for electronic service. 

  
 

  

    

5. 9:00 AM CASE NUMBER:  C22-02258 
CASE NAME:  KENNETH DAWLEY  VS.  A&E AUTO 
HEARING ON MOTION FOR PRELIMINARY INJUCTION  
FILED BY:  KENNETH A. DAWLEY 
*TENTATIVE RULING:* 
 
Plaintiff has not filed proof that the current motion was served upon Defendants.  The Court 
continues this matter to April 17, 2023, for Plaintiff to effectuate service and file proof of such service.  
Service must be effectuated 16 court days prior to the hearing plus five calendar days for mail service 
and two calendar days for electronic service. 
 
The parties have a further CMC on May 18, 2023, at 8:30 a.m. 

 
 

  

    

6. 9:00 AM CASE NUMBER:  C22-02337 
CASE NAME:  NEAL SCHON  VS.  JONATHAN CAIN 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION  
FILED BY:  NEAL J. SCHON 
*TENTATIVE RULING:* 
 
In light of the Court’s ruling granting Defendant’s motion to disqualify Miller Barondess, LLP, 
the Court continues this motion to March 27, 2023. 
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7. 9:00 AM CASE NUMBER:  C22-02337 
CASE NAME:  NEAL SCHON  VS.  JONATHAN CAIN 
HEARING ON MOTION TO DISQUALIFY  
FILED BY:  JONATHAN CAIN 
*TENTATIVE RULING:* 
 
A disqualifying conflict of interest arises in two situations: “(1) in cases of successive representation, 
where an attorney seeks to represent a client with interests that are potentially adverse to a former 
client of the attorney; and (2) in cases of simultaneous representation, where an attorney seeks to 
represent in a single action multiple parties with potentially adverse interests.” (In re Charlisse C. 
(2008) 45 Cal.4th 145, 159.) Where the potential conflict arises from successive representation the 
governing test requires a showing of substantial relationship between the prior case and current case. 
(Flatt v. Superior Court (1994) 9 Cal.4th 275, 283.) There are two different versions of this test 
depending on whether the attorney’s prior representation was “direct and personal” or peripheral 
[and] attenuated.” (Jessen v. Hartford Casualty Ins. Co. (2003) 111 Cal.App.4th 698, 710-711.) If the 
representation was direct and personal the court must presume confidential information was 
provided. (Id. at 709.) If the relationship was peripheral and attenuated the Court will not presume 
confidential information was provided. (Id.) A substantial relationship “exists whenever the ‘subjects’ 
of the prior and current representations are linked in some rational manner.” (Knight v. Ferguson 
(2007) 149 Cal.App.4th 1207 1213, quoting Jessen v. Hartford, supra, 111 Cal.App.4th at 711.) 
 
Here, counsel represented Cain for six months in the case of Neal J. Schon, et al., v. Ross L. Valory, 
et al., Contra Costa Superior Court Case No. MSC20-00407. In the Valory action two other band 
members attempted to assume control over Nightmare Productions. The member contended that 
Nightmare Productions controlled the Journey name.  The Valory case addressed the band’s different 
operating entities. As a result of the litigation the prior members relinquished their interest in all 
Journey entities.  Nomota, LLC, (“Nomota”) was established in 1998. Nomota is one of Journey’s 
operating entities. As a result of the Valory litigation Schon and Cain are sole members and managers 
of Nomota.  In the present case Plaintiff Schon seeks access to AMEX records as well as full and equal 
authority in operating Nomota. Essentially, the issue in this case is whether Plaintiff Schon is entitled 
to access all AMEX account records and equal management decisions in Nomota, the entity that 
controls the Journey name. In a nutshell, the parties are arguing over what the rights are of each 
owner in managing Journey.  
 
The Court finds counsel’s prior representation of Cain for six months was a substantial amount of 
time. Further, the Court finds Miller Barondess, LLP’s representation of Cain was direct and personal 
so that the Court must presume confidential information was provided. Because the Court must 
presume confidential information was provided the Court must grant the motion to disqualify if the 
Court finds a substantial relationship existed between Cain and Miller Barondess, LLP.  Of course, 
even if the Court was not required to presume confidential information was provided, Cain’s 
declaration stating that confidential information had been provided would have sufficed to satisfy this 
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prong. Substantially related should be interpreted broadly and exists where the prior and present 
representations are linked in some rational manner. The prior representation of Cain involved the 
managing right of each member of Journey. The current representation involves the managing right 
of each member of Journey. The Court finds a substantial relationship exists.  
 
The motion to disqualify Miller Barondess, LLP, is granted. 

 
 

  

    

8. 9:00 AM CASE NUMBER:  MSC16-01629 
CASE NAME:  MATTOX  VS.  J. ROCKCLIFF REALTORS 
HEARING ON DEMURRER TO CROSS-COMPLAINT 
FILED BY:  ROBERT COMBS 
*TENTATIVE RULING:* 
 
Before the Court is Defendant, Cross-Complainant, and Cross-Defendant J. Rockcliff, Inc. and 

Defendant, Cross-Complainant, and Cross-Defendant Robert Combs (“Combs”) (collectively, 

“Rockcliff” or “Cross-Defendants”)’s Demurrer. The Demurrer relates to Cross-Defendants and Cross-

Complainants Jeffery and Rhona Shulman (collectively, the “Shulmans” or “Cross-Complainants”)’s 

Cross-Complaint.  

Specifically, Rockcliff demurs to the fourth cause of action for breach of fiduciary duty and the fifth 

cause of action for breach of contract, pursuant to Code of Civil Procedure (“CCP”) §§ 430.10(e), 

§ 337(a), and § 343. 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Request for Judicial Notice 

Rockcliff’s unopposed request for judicial notice is granted. (Evid. Code §§ 452, 453.) 

The Shulmans’ unopposed request for judicial notice is granted. (Evid. Code §§ 452, 453.) 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) 
The Court “assume[s] the truth of the allegations in the complaint but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 
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Brief Factual and Procedural Background 

This case arises out of a real estate transaction. The Shulmans retained Robert Combs to sell their 
property at 220 Viewpoint Drive, Danville, CA. (XC at ¶¶ 6,7.) They entered into a residential listing 
agreement with Rockcliff for that purpose. (Id. at ¶ 7.) The Shulmans agreed to sell their property to 
the Plaintiffs in the underlying action (although only Jefferson Mattox was on the purchase 
agreement). (Id. at ¶ 8.) The Shulmans executed disclosure forms related to the sale, under the advice 
of Rockcliff. (Id. at ¶¶ 9, 10.) The Mattoxes initiated arbitration against the Shulmans in 2016, alleging 
that they had breached their duties of disclosure in connection with the sale. (Id. at ¶ 13.)  

The Shulmans’ causes of action for breach of fiduciary duty and breach of contract are based on the 
2013 real estate transaction. The Cross-Complaint itself alleges that Rockcliff breached their fiduciary 
duties by “mis-advising the Shulmans regarding how to fill out the disclosure forms for [the real 
estate] transaction[.]” (XC at ¶ 37.) Specifically, the Cross-Complaint alleges that “on August 13, 2013, 
Mr. Combs advised the Shulmans regarding their disclosure obligations related to the sale and told 
them what they needed to do to fill out the disclosure forms[.]” (Id. at ¶ 10.) The breach of contract 
claim is based on the same allegations. (See id. at ¶ 43.) 

Neither party has provided the Court with the Complaint in Arbitration; the Cross-Complaint alleges 
that “[i]n 2016, plaintiffs initiated an arbitration against the Shulmans[.]” (XC at ¶ 13.) Cross-
Complainants state that the date of the Claim in Arbitration is August 1, 2016, in their Opposition. 
(Opp. at 2:24-25.) The underlying Complaint in this case was filed August 16, 2016. Rockcliff moved 
to stay this action on January 4, 2017, pending the outcome of arbitration. (Shulman’s RJN Ex. 1.) 
On January 26, 2017, the Plaintiffs (Jefferson H. Mattox and Khwandao Hadsombat Mattox) and 
Rockcliff stipulated to the stay and on February 10, 2017, Judge Spanos ordered the action stayed 
until the conclusion of arbitration.  

The arbitrator issued the award in arbitration on May 6, 2020. (XC Ex. D.) That award was confirmed 
by this Court (in Department 21) on December 14, 2020, in Case No. N20-0635. (Id. at ¶ 17.) Plaintiffs 
filed a Second Amended Complaint on October 29, 2021 and a Third Amended Complaint on January 
7, 2022. Rockcliff filed a Cross-Complaint against the Shulmans on February 4, 2022. (Rockcliff RJN 
Ex. D.) The Shulmans filed their Cross-Complaint, the subject of this Demurrer, on October 3, 2022. 

Analysis 

 Statute of Limitations 

As a threshold issue, Rockcliff argues that the Shulmans’ cause of action for both breach of fiduciary 
duty and breach of contract is time barred. They argue that the Shulmans’ claims for breach of 
fiduciary duty and breach of contract against Rockcliff accrued when arbitration commenced in 2016, 
at the latest. They further argue that because the statute of limitations for breach of fiduciary duty 
and breach of contract claims is four years pursuant to CCP § 343, their claims are time barred and 
must be dismissed. 

In opposition, the Shulmans argue that the resolution of the statute of limitations issue is a question 
of fact, and that both equitable tolling and equitable estoppel operate to suspend the running of the 
statute of limitations. The Court takes each argument in turn. 
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  Question of Fact 

The Shulmans’ question of fact argument is predicated on their argument that “the factfinder could 
conclude that it was the result of the arbitration that triggered the running of the statutes of 
limitations on the Shulmans’ claims against Rockcliff.” (Opp. at 1:25-27 [emphasis original].) This 
argument lacks merit and is not supported by any authority. At best, the conclusion of the arbitration 
determined the Shulmans’ liability for the disclosures that the Shulmans allege were the product of 
bad advice from Rockcliff; however, the Shulmans would have been aware of their potential claim 
against Rockcliff at the time arbitration was initiated against them in 2016. The allegations of the 
Cross-Complaint are clear in this regard. (See XC at ¶ 13 [“In 2016, [the Mattoxes] initiated an 
arbitration against the Shulmans, alleging the Shulmans had breached duties of disclosure that they 
owed to plaintiffs in their capacity as the sellers in the subject transaction.”]; see also ¶ 14 [“In 2016, 
[the Mattoxes] also initiated the above-entitled action against Mr. Combs and Rockcliff. Plaintiffs 
alleged breached duties of disclosure that they owed to plaintiffs in their capacities as the listing real 
estate agent and broker in the subject transaction.”].) The Court is not persuaded by the Shulmans’ 
argument; the gravamen of a tolling analysis is the date of actual injury. Here, the Shulmans’ pleading 
reflects that date was no later than 2016. Even if there were authority for the proposition that the 
running of the statute of the limitations is a factual question for a jury, there are no allegations in the 
XC that create a question of fact with respect to the date of injury. 

  Equitable Tolling 

Equitable tolling is a judicially created doctrine that, where applicable, will “‘suspend or extend a 
statute of limitations as necessary to ensure fundamental practicality and fairness.’” (McDonald v. 
Antelope Valley Community College Dist. (2008) 45 Cal.4th 88, 99 (McDonald).) The purpose behind 
the doctrine of equitable tolling is to prevent unjust and technical forfeitures of the right to a trial on 
the merits when the purpose of the statute of limitations – timely notice to the defendant of the 
plaintiff’s claims – has been met. (Id.) A party seeking the benefit of equitable tolling must show three 
elements: “‘timely notice, and lack of prejudice, to the defendant, and reasonable and good faith 
conduct on the part of the plaintiff.’” (Id. at p. 102.) 

McDonald is factually inapposite to this case. In McDonald, the plaintiff pursued a formal grievance 
proceeding after she was not hired for a database administrator position at a community college 
district in January 2001. (Id. at p. 97.) In October 2001, she wrote a letter to the human resources 
office and followed up in November 2001 by filing a formal discrimination complaint with the 
chancellor's office. After the complaint was forwarded to the district office, the plaintiff learned there 
would be a formal investigation. (Id. at pp. 97-98.) While the formalized internal grievance proceeding 
was still pending, the plaintiff filed an administrative complaint with the DFEH in October 2002, 
alleging both race and sex discrimination. (Id. at p. 98.) 

The court in McDonald held traditional equitable tolling principles applied. It explained that equitable 
tolling “required a showing of three elements: ‘timely notice, and lack of prejudice, to the defendant, 
and reasonable and good faith conduct on the part of the plaintiff.’ [Citations.]” (McDonald, supra, 
45 Cal.4th at p. 102.) The court determined that the plaintiff’s pursuit of an internal remedy satisfied 
these elements, as the internal administrative procedures afforded the plaintiff and her employer 
“a full opportunity to formally or informally resolve a dispute in a way that will, in many cases, 
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minimize or eliminate entirely the need for further judicial proceedings.” (Id. at p. 105.) 

Here, there are no allegations in the Cross-Complaint that the Shulmans pursued an alternate remedy 
with Rockcliff such that Rockcliff would be on notice of the Shulmans’ potential claims against them. 
The Shulmans have not provided any authority that suggests that the arbitration between the 
Mattoxes and the Shulmans would be sufficient to put Rockcliff on notice of the Shulmans’ claims 
against Rockcliff. Neither are there any allegations of lack of prejudice to Rockcliff that would support 
equitable tolling. The Cross-Complaint fails to allege facts that warrant the application of equitable 
tolling. 

  Equitable Estoppel 

Equitable estoppel is distinct from equitable tolling, and only comes into play after the statute of 
limitations has expired. (Cordova v. 21st Century Ins. Co. (2005) 129 Cal.App.4th 89, 96.) If applicable, 
equitable estoppel bars a defendant from asserting a statute of limitations defense to an untimely 
action because the defendant induced the plaintiff to not file a lawsuit during the statute of 
limitations period. (Ibid.) Generally, invoking equitable estoppel requires establishing four elements: 
(1) the party to be estopped must be apprised of the facts; (2) he must intend that his conduct shall 
be acted upon, or must so act that the party asserting the estoppel had a right to believe it was so 
intended; (3) the other party must be ignorant of the true state of facts; and (4) he must rely upon the 
conduct to his injury. (Honeywell v. Workers’ Comp. Appeals Bd. (2005) 35 Cal.4th 24, 37.) “The 
estopped party must either misrepresent or conceal material facts with knowledge of the true facts 
(or gross negligence as to them) and with the intent that another who is ignorant of the facts will rely 
on the misrepresentation or concealment; an intent to deceive is not necessary.” (Jordan v. City of 
Sacramento (2007) 148 Cal.App.4th 1487, 1496.) 

Further, equitable estoppel “must be especially pleaded in the complaint with sufficient accuracy to 
disclose the facts relied upon.” (Sofranek v. County of Merced (2007) 146 Cal.App.4th 1238, 1250.) 
“Equitable estoppel ‘will not apply against a governmental body except in unusual instances when 
necessary to avoid grave injustice and when the result will not defeat a strong public policy. 
[Citations.]’” (City of Goleta v. Superior Court (2006) 40 Cal.4th 270, 279.) 

Here, the Cross-Complaint does not contain sufficient factual allegations to support a claim for 
equitable estoppel. There are no allegations that Rockcliff made any misrepresentations to the 
Shulmans, inducing them not to file a complaint against them during the limitations period.  

Because the Shulmans have not alleged any facts that support tolling of the statute of limitations, 
both their causes of action for breach of fiduciary duty and breach of contract are time-barred. 
The Demurrer is sustained, with leave to amend. 
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9. 9:00 AM CASE NUMBER:  MSC16-01629 
CASE NAME:  MATTOX  VS.  J. ROCKCLIFF REALTORS 
HEARING ON MOTION TO STRIKE CROSS-COMPLAINT  
FILED BY:  ROBERT COMBS 
*TENTATIVE RULING:* 
 

Before the Court is a motion to strike filed by Defendant, Cross-Complainant, and Cross-Defendant J. 

Rockcliff, Inc. (“Rockcliff”) and Defendant, Cross-Complainant, and Cross-Defendant Robert Combs 

(“Combs”) (collectively, “Cross-Defendants”). The Motion relates to the Cross-Complaint filed by 

Cross-Defendants and Cross-Complainants Jeffery and Rhona Shulman (collectively, the “Shulmans” 

or “Cross-Complainants”).  

The Motion is directed towards the allegations for attorneys’ fees (XC ¶¶ 38, 44, prayer for relief 

¶¶ D, B) and emotional distress damages (XC ¶ 39, prayer for relief ¶ F). 

For the following reasons, the Motion is denied-in-part and granted-in-part as described further, 

below. 

Legal Standard 

Upon motion, the court may “strike out any irrelevant, false, or improper matter inserted in any 
pleading” or “[s]trike out all or any part of any pleading not drawn or filed in conformity with the laws 
of this state, a court rule, or an order of the court. (CCP § 436.) As with a demurrer, “[t]he grounds for 
a motion to strike shall appear on the face of the challenged pleading or from any matter of which the 
court is required to take judicial notice.” (CCP § 437.) Given that limitation, a motion to strike also is 
“not the appropriate procedure for determining the truth of disputed facts.” (Fremont Indemnity Co. 
v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113-114.) 

Courts take a “cautious” approach to motions to strike. “We have no intention of creating a 
procedural ‘line item veto’ for the civil defendant.” (PH II, Inc. v. Superior Court (1995) 33 Cal. App. 4th 
1680, 1683.) “Judges read allegations of a pleading subject to a motion to strike as a whole, all parts 
in their context, and assume their truth.” (Clauson v. Sup. Ct. (1998) 67 Cal.App.4th 1253, 1255.) 

 Attorneys’ Fees 

Cross-Defendants seek to strike Cross-Complainants’ allegations of and prayer for attorneys’ fees. 

The Court notes that the residential listing agreement attached to the XC includes an attorneys’ fees 
clause. The Court declines to engage in substantive analysis with respect to this attorneys’ fees 
provision; that issue is properly the subject of a regularly noticed motion pursuant to CCP § 1021.5 
following to the resolution of the case. Such a motion is not before the Court and the Court declines 
to opine on whether such a motion would be successful if the Shulmans were to prevail on their 
Cross-Complaint. 
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The Motion is denied with respect to XC ¶¶ 38, 44, prayer for relief ¶¶ D, B. 

 Emotional Distress Damages 

Cross-Defendants also seek to strike Cross-Complainants’ prayer for emotional distress damages on 

the grounds that “[t]his request is not properly founded upon sufficient facts or a legitimate claim, 

and there is no other basis for asserting such a right.” (Motion at 6:1-3.) Cross-Complainants argue in 

opposition that “[t]here is no cause to strike the Shulmans’ prayer for emotional distress damages 

because Rockcliff was their fiduciary.” (Opp. at 9:18-19.)  

Claims of fraud or intentional breaches of fiduciary duty can support emotional distress damages. 

(See Knutson v. Foster (2018) 25 Cal.App.5th 1075, 1078-79, 1096 [recognizing that emotional distress 

damages are recoverable against a plaintiff’s former attorney for claims of fraud and intentional 

breach of fiduciary duty]; see also Smith v. Superior Court (1992) 10 Cal.App.4th 1033, 1040 

[recognizing that emotional distress damages have been allowed in cases involving elements of bad 

faith or intentional misconduct].) 

However, the allegations of the Cross-Complaint are insufficient to support a claim for emotional 

distress damages. There are no allegations, for instance, that Cross-Complainants suffered emotional 

distress directly caused by Cross-Defendants’ alleged breach of their fiduciary duties. The conclusory 

allegation at paragraph 39 that “Cross-Defendants’ breach of these duties also caused the Shulmans 

to suffer emotional distress as a result of being dragged through the arbitration proceeding” is 

insufficient. 

The Motion is granted with respect to XC ¶ 39 and prayer for relief ¶ F. 

 
 

  

    

10. 9:00 AM CASE NUMBER:  MSC20-00688 
CASE NAME:  DOE  VS.  WEST CC UNIFIED SCHOOL DIST. 
HEARING ON MINOR'S COMPROMISE    
FILED BY:  JANE DOE 
*TENTATIVE RULING:* 
 
Minor’s compromise is approved by the Court. 
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11. 9:00 AM CASE NUMBER:  MSC20-00719 
CASE NAME:  COCO TRANSPORTATION  VS.  EBMUD 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY:  EAST BAY MUNICIPAL UTILITY DISTRICT  
*TENTATIVE RULING:* 
 
The hearing is continued by the Court to March 27, 2023, at 9:00 a.m., in Department 18. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC20-00719 
CASE NAME:  COCO TRANSPORTATION  VS.  EBMUD 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY:  CONTRA COSTA TRANSPORTATION AUTHORITY 
*TENTATIVE RULING:* 
 
The hearing is continued by the Court to March 27, 2023, at 9:00 a.m., in Department 18. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC21-00779 
CASE NAME:  TEDENEKILSH ZERHIOUN  VS.  YOSEPH DEMISSIE 
HEARING ON MOTION TO COMPEL SALE OF REAL PROPERTY AT 1231 MARIONOLA WAY PINOLE, CA 
FILED BY:  TEDENEKILSH (TEDE) ZERHIOUN 
*TENTATIVE RULING:* 
 
The motion to enforce the judgment is granted. Defendant is ordered to sign all necessary paperwork 
to facilitate a buyout and transfer of title of the real property located at 1231 Marionola Way, Pinole, 
California. If Plaintiff is unable to facilitate and buy out the property shall be sold. Defendant is 
ordered to sign any necessary paperwork to facilitate the sale of the property at 1231 Marionola Way, 
Pinole, California. If Defendant refuses to sign any necessary paperwork Plaintiff may bring a motion 
ex parte for the clerk court to sign as elisor. 

 
 

  

    

14. 9:00 AM CASE NUMBER:  MSC21-00779 
CASE NAME:  TEDENEKILSH ZERHIOUN  VS.  YOSEPH DEMISSIE 
HEARING ON MOTION TO SET ASIDE JNOV AND MOTION FOR NEW TRIAL  
FILED BY:  MOVING PARTY(IES)  
*TENTATIVE RULING:* 
 

Defendants filed a motion for judgment notwithstanding the verdict, a motion to vacate the 

judgment and enter a different judgment and a motion for new trial (“the Motion”) on October 21, 

2022. The Court initially denied all three requests because they were not filed within 30 days of the 
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notice of entry of judgment.  

Defendants filed an ex parte application on January 19, 2023 explaining that the Motion was 

timely submitted for filing and improperly rejected by the clerk’s office. Defendants’ attorney includes 

a declaration that explains that the Motion was timely submitted for filing on September 28, 2022. 

(Webb dec. ¶ 3.) The clerk’s office rejected this filing on October 20, 2022. (Webb dec. ¶ 2 and 

attached exhibit.) These facts show that Defendants attempted to timely file the Motion. The Court 

finds that the Motion should not have been denied based on the failure to file the motion within 30 

days of notice of entry of judgment.  

There are, however, other problems with the Motion that require the Court to deny it. First, 

there is a jurisdictional issue. The Motion is based on three related sections of the Code of Civil 

Procedure sections 629, 657 and 663. 

Section 657 applies for motions for new trial. Section 660 states that “the power of the court 

to rule on a motion for a new trial shall expire 75 days after the mailing of notice of entry of judgment 

by the clerk of the court pursuant to Section 664.5 or 75 days after service on the moving party by any 

party of written notice of entry of judgment…” (Code Civ. Proc., § 660 (c).) In 2018, the 60-day time 

limit was expanded to the current 75-day time limit.   

Section 629 applies to a motion of judgment notwithstanding the verdict. Section 629(b) 

requires that a motion of judgment notwithstanding the verdict must be decided at the same time as 

a motion for new trial and states that “[t]he power of the court to rule on a motion for judgment 

notwithstanding the verdict shall not extend beyond the last date upon which it has the power to rule 

on a motion for a new trial.” (Code Civ. Proc., § 629 (b).) Thus, a motion for judgment notwithstanding 

the verdict has the same 75-day time limit for the Court to rule on the motion.  

Finally, section 663a provides the time limits for ruling on a motion to vacate the judgment 

and includes the same 75-day time limit. (Code Civ. Proc., § 663a(b).)  

“California courts long have held section 660's deadline for a trial court to rule on a new trial 

motion is mandatory and jurisdictional, and any ruling on the motion after the statute's 60-day period 

expires is beyond the court's jurisdiction and void. [Citations.] That is the same legal effect the 

Legislature intended when it used section 660's language in section 663a, subdivision (b), to establish 

the deadline for ruling on a motion to vacate.” (Garibotti v. Hinkle (2015) 243 Cal.App.4th 470, 479.) “ 

‘[T]he procedure to be followed by both the court and the aggrieved party in relation to a motion for 

[JNOV] is synchronized with the procedure prescribed for a motion for a new trial, containing the 

same time periods, time limits and consequences…’ [Citations.]” (Pratt v. Vencor, Inc. (2003) 105 

Cal.App.4th 905, 910.)  

Here, the notice of entry of judgment was served on Defendants on September 28, 2022. 
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The 75th day was December 12, 2022. Thus, the Court had until December 12, 2022 to rule on all 

three requests included in the Motion. The Motion was originally set for hearing on December 12, 

2022. On December 12, 2022, the Court denied the motion for judgment notwithstanding the verdict 

and the motion for new trial as untimely filed. The Court also continued the motion to vacate the 

judgment pursuant to section 663 and later denied that motion as being untimely filed. Defendants 

did not timely contest the tentative ruling issued for the December 12, 2022 hearing. Nor did 

Defendants alert the Court prior to December 12, 2022 that (1) the motion had been timely 

submitted but rejected by the clerks or (2) that December 12, 2022 was the last day the Court had 

jurisdiction to rule on any of the requests included in the Motion. It would have been appropriate for 

Defendants to inform the Court of the Motion sometime prior to December 12, 2022. Such action 

would have been particularly helpful here where the case was reassigned to a new judge on the date 

the judgment was signed due to the retirement of the trial judge. The Court finds that it lost 

jurisdiction to hear the Motion on December 12, 2022 and thus, this Motion is denied.  

On the merits, the Motion would also be denied.  

In requesting a judgment not withstanding the verdict, Defendants argue that Plaintiff did not 

provide sufficient evidence that there was a contract or that there was consideration of the contract. 

Many of these same arguments were raised in post-trial briefs that were considered by Judge Baskin 

before the judgment was issued in this case. While the Court has not reviewed the trial transcripts, 

the Court notes that Plaintiff testified for three days during the jury trial. (See Minute Orders 5/18/22, 

5/19/22 and 5/20/22.) In his statement of decision (SOD) on the equitable issues, Judge Baskin found 

that “Plaintiff has easily met her burden that there was consideration and a contract”. (SOD at p.3; 

see also SOD at p. 6.) The Court has found no reason to deviate from Judge Baskin’s finding.  

Defendants also argued for a judgment notwithstanding the verdict based on an inconsistent 

jury verdict. The claimed inconsistent verdicts is also the basis for Defendants’ request for a different 

judgment. The remedy for “inconsistent verdicts is not to grant judgment as a matter of law in favor 

of one of the parties, but rather, to order a new trial.” (Stillwell v. The Salvation Army (2008) 167 

Cal.App.4th 360, 376; see also Acosta v. Los Angeles Unified School Dist. (1995) 31 Cal.App.4th 471, 

479, fn. 7 [the special verdict itself cannot be attacked by section 663 and instead the remedy is a 

motion for new trial].) Thus, the arguments for a judgment notwithstanding the verdict based on 

inconsistent verdicts and for entry of a different judgment based on inconsistent verdicts fail.   

In the motion for a new trial, Defendants argue that there was insufficient evidence to 

support the verdict and that the amount of damages awarded was excessive. Defendants did not file 

a notice of intent to move for new trial and include “the grounds upon which the motion will be made 

and whether the same will be made upon affidavits or the minutes of the court”. (Code of Civil 

Procedure section 659.) Defendants previously filed and withdrew such a notice in July 2022 and then 

filed a Notice of Motion on October 21, but the October Notice of Motion was not compliant with 

section 659. In support of the Motion, Defendants relied on a declaration from attorney Webb that 
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attached the operative complaint, declarations from each Defendant in opposition to an ex parte 

application in 2021, the jury verdict forms and the final judgment. It appears that the Motion is based 

entirely on the Webb declaration and attached exhibits. 

Normally the trial court would review the evidence presented at trial to determine if there is 

sufficient evidence to sustain the verdict. (See e.g., Barrese v. Murray (2011) 198 Cal.App.4th 494, 

503; Ryan v. Crown Castle NG Networks, Inc. (2016) 6 Cal.App.5th 775, 786.) Here, however, the Court 

has lost jurisdiction to grant the motion for new trial and thus, in the interest of judicial resources 

declines to review the evidence presented at trial thoroughly. Furthermore, Judge Baskin considered 

the testimony and evidence presented at trial and found that the evidence supported the finding of a 

contract between the parties. (SOD p. 8-9.) Judge Baskin also considered the issue of damages and 

found the amount of punitive damages appropriate. (SOD p. 11.) The Court has found nothing to 

indicate that Judge Baskin’s findings that Plaintiff provided evidence of the breach of contract or the 

amount of damages awarded were incorrect.   

 To the extent the motion for new trial is based on inconsistent verdicts that argument also 
fails. “‘[W]here  a special finding of facts is inconsistent with the general verdict, the former controls 
the latter, and the court must give judgment accordingly.’ And a general verdict will not be set aside 
unless there is no possibility of reconciling the general and special verdicts under any possible 
application of the evidence and instructions. [Citations.]” (City of San Diego v. D.R. Horton San Diego 
Holding Co., Inc. (2005) 126 Cal.App.4th 668, 679.) Here, the jury found there was a breach of 
contract in the general verdict form (VF-300, see also VF-304). In form VF-303, the jury found that the 
contract terms were not clear enough so that the parties could understand what each was required to 
do. The potential inconsistency in the verdicts can be reconciled in favor of the general verdict finding 
that the parties entered into a contract. Defendants have not convinced the Court otherwise. 

 
 

  

    

15. 9:00 AM CASE NUMBER:  MSC21-00779 
CASE NAME:  TEDENEKILSH ZERHIOUN  VS.  YOSEPH DEMISSIE 
HEARING ON MOTI TO SET ASIDE MOTION TO VACATE  
FILED BY:  MOVING PARTY(IES)  
*TENTATIVE RULING:* 
 
Please see ruling on Line 14. 
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16. 9:00 AM CASE NUMBER:  MSC21-00779 
CASE NAME:  TEDENEKILSH ZERHIOUN  VS.  YOSEPH DEMISSIE 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS  
FILED BY:  MOVING PARTY(IES)  
*TENTATIVE RULING:* 
 
Plaintiff’s motion for attorney’s fees is denied.  There is no statutory or contractual basis authorizing 
the court to award attorney’s fees. 

  
 

  

    

17. 9:00 AM CASE NUMBER:  MSC21-01742 
CASE NAME:  GHC OF WALNUT CREEK  VS.  MARIA CARROLL 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT 
FILED BY:  DEFENDANT CONSERVATOR  
*TENTATIVE RULING:* 
 

The Motion of Janice Quan, as conservator of the estate of Maria Carroll, to Set Aside Default 

and Default Judgment is granted. The January 3, 2022 default and the March 29, 2022 default 

judgment are hereby set aside and vacated. 

I. Background 

Plaintiff nursing home filed this collections action against its former patient, Defendant 

Maria Carrol, who left its facility not able to care for herself or her affairs, and was discharged at 

the written request of her court-appointed conservator. After making attempts to serve Defendant at 

her residence, Plaintiff filed an application for service by publication which Judge Baskin granted 

on October 21, 2022. Plaintiff did not respond to the complaint and Plaintiff took her default on 

January 3, 2022.  A default judgment in the amount of $77, 246.91 entered on March 29, 2022.  

Defendant Carrol, by her conservator Janice Quan (Alameda County Superior Court Case No. 

RP19-030182), now moves to set aside the default and default judgment on grounds that Defendant 

was not properly served.  

II. Legal Standards 

A. Motion to Set Aside Default 

CCP section 473(b) states, in relevant part: “The court may, upon any terms as may be just, 

relieve a party or his or her legal representative from a judgment, dismissal, order, or other 

proceeding taken against him or her through his or her mistake, inadvertence, surprise, or excusable 

neglect. Application for this relief shall be accompanied by a copy of the answer or other pleading 

proposed to be filed therein, otherwise the application shall not be granted, and shall be made within 
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a reasonable time, in no case exceeding six months, after the judgment, dismissal, order, or 

proceeding was taken…” 

CCP section 473.5(a) states, in relevant part: “When service of a summons has not resulted in 

actual notice to a party in time to defend the action and a default or default judgment has been 

entered against him or her in the action, he or she may serve and file a notice of motion to set aside 

the default or default judgment and for leave to defend the action. The notice of motion shall be 

served and filed within a reasonable time, but in no event exceeding the earlier of: (i) two years after 

entry of a default judgment against him or her; or (ii) 180 days after service on him or her of a written 

notice that the default or default judgment has been entered.”  

CCP section 473(d) applies when there is no service. “Thus, a default judgment entered 

against a defendant who has not been served with a summons in the manner prescribed by statute is 

void." (Dill v. Berquist Construction Co. (1994) 24 Cal.App.4th 1426, 1444.) Where a party moves 

under section 473(d) to set aside “a judgment that, though valid on its face, is void for lack of proper 

service, the courts have adopted by analogy the statutory period for relief from a default judgment” 

provided section 473.5, that is, the two-year outer limit. (Trackman v. Kenny (2010) 187 Cal.App.4th 

175, 180, citing 8 Witkin Cal. Procedure (5th ed. 2008) Attack on Judgment in Trial Court, § 209, pp. 

814-815.)  

“[E]ven where relief is no longer available under statutory provisions, a trial court generally 

retains the inherent power to vacate a default judgment or order on equitable grounds where a party 

establishes that the judgment or order … resulted from extrinsic fraud or mistake. … [T]he party 

seeking equitable relief on the grounds of extrinsic fraud or mistake must show three elements: (1) a 

meritorious defense (2) a satisfactory excuse for not presenting a defense in the first place; and (3) 

diligence in seeking to set aside the [order] once discovered.” (Pittman v. Beck Park Apartments Ltd. 

(2018) 20 Cal.App.5th 1009, 1025.) 

There is a “policy of the law to have every litigated case tried on its merits.” (Sanford v. Smith 

(1970) 11 Cal.App.3d 991, 998.) 

B. Service of Summons on Incompetent Persons 

Regarding service of process on incompetent individuals, section 416.70 of the California 

Code of Civil Procedure states as follows: A summons may be served on a person (other than a minor) 

for whom a guardian, conservator, or similar fiduciary has been appointed by delivering a copy of the 

summons and of the complaint to his guardian, conservator, or similar fiduciary and to such person, 

but for good cause shown, the court in which the action is pending may dispense with delivery to 

such person. 

II. Analysis  

Defendant moves for an order granting relief from the entry of default and default judgment. 
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The motion is brought pursuant to CCP sections 473 (b), (d) and 473.5. Defendant submits competent 

evidence to demonstrate that service by publication was defective. Defendant argues the Plaintiff 

knew or should have known that she was the subject of a conservatorship since Plaintiff discharged 

her to her conservator. Plaintiff denies prior knowledge of the conservatorship but it does not dispute 

that Maria Carrol is an incompetent individual for whom Janice Quan acts as court-appointed 

conservator or that Defendant has been conserved since August 2019. 

CCP section 415.10, et seq. governs the manner of service of a summons. A summons may be 

served by various methods. If service of a summons by other means proves impossible, service may 

be by publication, with court approval. (Watts v. Crawford (1995) 10 Cal.4th 743, 748–749 & fn. 5 

Section 415.50 governs this method of service. Subdivision (a) of the statute provides, in pertinent 

part, “A summons may be served by publication if upon affidavit it appears to the satisfaction of the 

court in which the action is pending that the party to be served cannot with reasonable diligence be 

served in another manner specified in [section 415.10 et seq.] and that … [¶] … [a] cause of action 

exists against the party upon whom service is to be made or he or she is a necessary or proper party 

to the action.” 

If the Court had been aware of the conservatorship, it would not have ordered service by 

publication unless Plaintiff first tried to serve Defendant’s conservator pursuant to CCP section 

416.70. As service of the summons and complaint was defective, the judgment is void. A default was 

entered on January 3, 2022 and a judgment on March 29, 2022. This motion was filed on September 

26, 2022 and is timely. The defective service also supports granting relief on grounds of extrinsic fraud 

or mistake. (County of San Diego v. Gorham (2010) 186 Cal.App.4th 1215, 1233.) Here, Defendant 

demonstrates: (1) a meritorious defense; (2) a satisfactory excuse for not presenting a defense 

earlier; and (3) diligence in seeking to set aside the default once discovered. (Quan Decl., ¶¶ 1-7; 

Pittman v. Beck Park Apartments Ltd. (2018) 20 Cal.App.5th 1009, 1025.) 

III. Order 

The motion to set aside the entry of default and default judgment is granted. The January 3, 

2022 default and the March 29, 2022 default judgment are hereby set aside and vacated. Defendant 

shall file and serve a responsive pleading within 10 days of this order. 

 
 

  

    

18. 9:00 AM CASE NUMBER:  MSC21-01992 
CASE NAME:  MARIA ARMSTRONG  VS.  VISION OF SUCCESS, INC. 
MOTION TO COMPEL ARBITRATION    
FILED BY:  DEFENDANT  
*TENTATIVE RULING:* 
 
 Defendant’s motion to compel arbitration is granted in part.  Plaintiff’s individual claims 

under the Private Attorneys General Act (“PAGA”) are hereby ordered to arbitration.  This action is 
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stayed pending further court order. 

A. Plaintiff’s Individual Claims. 

The Court finds that plaintiff has not presented a valid basis for opposing arbitration of the 

individual PAGA claims.  The broad language of the subject arbitration agreement clearly applies to 

such claims.  And the U.S. Supreme Court recently held that the PAGA statutory scheme is preempted 

by the FAA to the extent that it would prohibit the severance of individual PAGA claims from 

representative PAGA claims, so that the individual claims can be sent to arbitration.  (Viking River 

Cruises, Inc. v. Moriana (2022) ___U.S.___ [142 S.Ct. 1906, 213 L.Ed.2d 179].) 

 B. Plaintiff’s Standing To Bring 
Representative Claims. 

The Court defers consideration of whether plaintiff still has standing to pursue representative 

PAGA claims, pending the California Supreme Court’s decision in Adolph v. Uber Technologies, Case 

No. S274671.  (See Martinez-Gonzalez v. Elkhorn Packing Co., LLC (N.D.Cal. Oct. 18, 2022, No. 18-cv-

05226-EMC) 2022 U.S.Dist.LEXIS 190143, at *39-*40 [representative PAGA claims stayed pending the 

clarification of California law].  Accord, Parsittie v. Schneider Logistics, Inc. (C.D.Cal. Feb. 8, 2023, No. 

CV 19-03981-MWF (AFMx)) 2023 U.S.Dist.LEXIS 21754, at *30 [“this Court agrees with, and joins, the 

district courts that have chosen to stay the non-individual PAGA claims”].)  Once the Adolph decision 

has been published, either side may move the Court for relief consistent with that decision. 

Defendant’s argument that it would somehow be prejudiced by a stay is unpersuasive.  A far 

greater risk is posed by the premature dismissal of potentially valid representative PAGA claims. 

Defendant’s argument that there are no employees for plaintiff to represent, because all 

employees signed arbitration agreements, is based on a misconception of the PAGA statutory 

scheme.  In bringing a representative PAGA action, plaintiff would not be “representing” other 

employees.  This is recognized by Viking, which noted as follows: “California courts interpret PAGA to 

provide employees with delegated authority to assert the State’s claims on a representative basis ...”  

(Id. at p. 1919.)  Plaintiff’s right to represent the State is not affected by the existence of arbitration 

agreements between defendant and other individual employees. 

 C. Plaintiff’s Alternative Request For Arbitration 

  Of Plaintiff’s Representative PAGA Claims. 

Plaintiff argues, in the alternative, that the representative PAGA claims should be sent to 

arbitration.  The Court finds that the subject arbitration agreement is not reasonably susceptible to 

plaintiff’s interpretation.  Paragraph 8 of the agreement provides in pertinent part as follows: 

The Arbitrator may award to me or the Company any remedy to which that party is 

entitled under applicable law (including, but not limited to, legal, equitable and 

injunctive relief), but such remedies are limited to those that would be available to a 
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party in his or her individual capacity in a court of law for the disputes presented to 

and decided by the Arbitrator.  [Emphasis added.] 

The arbitrator has no contractual authority to grant a representative PAGA remedy. 

 
 

  

    

19. 9:00 AM CASE NUMBER:  MSC22-00100 
CASE NAME:  RIDEAU  VS.  GHC OF CONTRA COSTA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT  
FILED BY:  GHC OF CONTRA COSTA, LLC 
*TENTATIVE RULING:* 
 
The demurrer and motion to strike are continued to 3/6/23 to join the motions then pending. 
 

 

  

    

20. 9:00 AM CASE NUMBER:  MSC22-00100 
CASE NAME:  RIDEAU  VS.  GHC OF CONTRA COST 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT  
FILED BY:  GHC OF CONTRA COSTA, LLC 
*TENTATIVE RULING:* 
 
The demurrer and motion to strike are continued to 3/6/23 to join the motions then pending. 
 

 

  

    

21. 9:00 AM CASE NUMBER:  N22-1413 
CASE NAME:  MARK DEHAESUS  VS.  RAVEN DELEON 
HEARING ON PETITION FOR ORDER OF INTERMENT  
FILED BY:  PETITIONER 
*TENTATIVE RULING:* 
 
Petition for order of interment is granted. Respondent shall transfer possession to Petitioner the 
remains of Anthony Dehaesus and Nancy Dehaesus. The remains shall be transferred with their 
original container, contents, and weight. Petitioner is awarded costs. 

 
 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  02/27/2023 
 

 

26 

 

 
    

22. 9:00 AM CASE NUMBER:  N22-1775 
CASE NAME:  KAISER FOUNDATION HOSPITALS  VS.  PERI HO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY:  KAISER FOUNDATION HOSPITALS 
*TENTATIVE RULING:* 
 
Before the Court is a motion for summary judgment or alternatively, summary adjudication filed by 
plaintiff Kaiser Foundation Hospitals. For the reasons set forth, the motion for summary judgment is 
granted. 

Background 

On September 2, 2022, Plaintiff Kaiser Foundation Hospitals ("Kaiser") filed a complaint for unlawful 
detainer against defendant PH, a patient who received emergency medical care and was admitted to 
Kaiser's hospital in Walnut Creek on July 19, 2021. (Compl. ¶¶ 1, 4, 6; Plaintiff's Separate Statement of 
Undisputed Material Facts ("UMF") Nos. 2, 16.) Kaiser is the owner and operator of the hospital 
located in Walnut Creek where PH was admitted. (UMF Nos. 1, 2.) PH was discharged by her physician 
on July 25, 2021, but PH has refused to vacate the hospital. (UMF Nos. 3, 15.) KH has been dismissed 
from the action without prejudice. (See Req. for Dism. filed 11/22/2022.) 

Defendant PH filed a demurrer to the Complaint, which the Court overruled after supplemental 
briefing. Among the issues on which the Court requested supplemental briefing was PH's contention 
that she is a "tenant" of the hospital entitled to the protections of a tenant under a residential lease 
or tenancy because she has remained at the hospital for more than 30 days. Defendant submitted no 
supplemental briefing on the demurrer despite the Court's direction to do so.  

Plaintiff now moves for summary judgment on the Complaint, or alternatively, summary adjudication 
of all affirmative defenses asserted in PH's answer. The motion is supported by multiple declarations 
of Kaiser personnel and its counsel. The hearing on the motion was advanced to this date pursuant to 
an ex parte application filed by Kaiser and order granting the application issued January 18, 2023. 
Kaiser's motion seeks entry of judgment in its favor, but as part of that judgment, Kaiser seeks an 
order giving PH 45 days to vacate the hospital. Kaiser does not seek any monetary relief against 
Defendant and expressly waives the right to recover any costs. (Compl. Prayer, ¶¶ 1, 2 and 4.)  

Legal Standards for Ruling on Motion for Summary Judgment and Motion for Summary 
Adjudication 

A motion for summary judgment "shall be granted if all the papers submitted show that there is no 
triable issue as to any material fact and that the moving party is entitled to judgment as a matter of 
law." (Code Civ. Proc. § 437c, subd. (c).) " '[W]here the plaintiff has . . . moved for summary judgment 
. . . [it] has the burden of showing there is no defense to a cause of action. (Code Civ. Proc., § 437c, 
subd. (a).) That burden can be met if the plaintiff "has proved each element of the cause of action 
entitling [it] to judgment on that cause of action." (Code Civ. Proc., § 437c, subd. (p)(1).) If the plaintiff 
meets this burden, it is up to the defendant "to show that a triable issue of one or more material facts 
exists as to that cause of action or a defense thereto." (Code Civ. Proc., § 437c, subd. (p)(1).)' [Citation 
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omitted.]" (Id. at 453.) 

A plaintiff as the moving party does not need to disprove the defendant's defenses and meets its 
burden of showing there is no defense to the claim if it proves each element of the cause of action 
that would entitle plaintiff to judgment on that cause of action in its favor. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 849, 853; Oldcastle Precast, Inc. v. Lumbermens Mutual Casualty 
Co. (2009) 170 Cal.App.4th 554, 564-565; Los Angeles Unified School Dist. v. Torres Construction Corp. 
(2020) 57 Cal.App.5th 480, 507-508; Code Civ. Proc. § 437c, subd. (p)(1).) The Court may not weigh 
the evidence but must view it "in the light most favorable to the opposing party and draw all 
reasonable inferences in favor of that party. [Citations omitted.]" (Weiss v. People ex rel. Dept. of 
Transportation (2020) 9 Cal.5th 840, 864.) 

Motions for summary adjudication under Code of Civil Procedure section 437c(f)(1) "are 'procedurally 
identical' to summary judgment motions. [Citation.]" (Duffey v. Tender Heart Home Care Agency, LLC 
(2019) 31 Cal.App.5th 232, 240-241 [quoting Serri v. Santa Clara University (2014) 226 Cal.App.4th 
830, 859–860].) A motion for summary adjudication under Code of Civil Procedure section 437c(f)(1) 
can only be granted "if it completely disposes of a cause of action, an affirmative defense, a claim for 
damages, or an issue of duty." (Code Civ. Proc. § 437c(f)(1).) (See also Nazir v. United Airlines, Inc. 
(2009) 178 Cal.App.4th 243, 251.)  

Analysis 

PH opposes the motion, arguing that her stay at the hospital for more than 30 days makes her a 
tenant under Civil Code section 1940, with the right to 30 days' notice of the demand she vacate. Her 
opposition is supported by a declaration by her husband, KH. 

A. There Is No Authority for the Proposition that A Hospital Patient Is A Tenant or 
Becomes A Tenant After 30 Days 

Under Civil Code section 1161, subd. 1, an unlawful detainer proceeding may be commenced to 
remove a licensee whose license has been terminated. (Code Civ. Proc. § 1161 subd. 1 ["A tenant of 
real property, for a term of less than life, . . . is guilty of unlawful detainer: [¶] 1. When the tenant 
continues in possession . . . ; including the case where the person to be removed became the 
occupant of the premises as a . . . licensee and the relation of . . . licensor and licensee, has been 
lawfully terminated or the time fixed for occupancy by the agreement between the parties has 
expired"]; Chan v. Antepenko (1988) 203 Cal.App.3d Supp. 21, 24 [unlawful detainer can occur not 
only in a landlord-tenant relationship but also when an employee or licensee is terminated].) (See also 
Berry v. Society of St. Pius X (1999) 69 Cal.App.4th 354, 363 [finding action was not an unlawful 
detainer but in the nature of declaratory relief, though it was tried as an unlawful detainer]; Greene v. 
Municipal Court (1975) 51 Cal. App. 3d 446, 450 [unlawful detainer only available in specific 
situations, including owner and licensee where relationship is terminated, holding complaint did not 
state a cause of action for unlawful detainer between real property vendor and buyer].)  

Several California decisions explain the nature of a license of real property, and distinguish a license 
from a tenancy. (See, e.g., Spinks v. Equity Residential Briarwood Apartments (2009) 171 Cal.App.4th 
1004, 1040 ["right to occupy [the premises] to the exclusion of others[] is a key characteristic of a 
leasehold, which distinguishes a tenancy from a mere license."]; Qualls v. Lake Berryessa Enterprises, 
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Inc. (1999) 76 Cal.App.4th 1277, 1283 [" 'If the contract gives exclusive possession of the premises 
against all the world, including the owner, it is a lease; if it merely confers a privilege to occupy the 
premises under the owner, it is a license' "]; Goetze v. Hanks (1968) 261 Cal. App. 2d 615, 617 ["A 
license in land confers on the licensee no interest in the premises. It is a mere personal privilege. It is 
personal and revocable," but concluding party was not a licensee in that case]; Von Goerlitz v. Turner 
(1944) 65 Cal.App.2d 425, 429-430 [license to operate mine was revocable at will by owner]; Roberts 
v. Casey (1939) 36 Cal.App.2d Supp. 767, 773 [lodgers or guests in a hotel are mere licensees who 
have "only a personal contract and no interest in the realty" unlike a tenant].) 

The Court in Chan v. Antepenko (1988) 203 Cal.App.3d Supp. 21 held that the manager/employee of 
the apartment building owners was a licensee, as his agreement with the owners conferred only "a 
privilege to occupy the premises under the owner." (Id. at 24.) The Court in that case held a licensee is 
not a tenant and may be removed from the premises without notice. (Id.) A licensee who holds over 
after termination or expiration of his license is considered a trespasser. (Id. at 26.) The owner may 
remove a licensee by filing an unlawful detainer without providing the notice required for tenants. 
(Roberts v. Casey, supra, 36 Cal.App.2d Supp. at 774-775.) 

Neither the parties nor the Court have located a reported California case specifically designating the 
hospital-patient relationship as one of licensor-licensee for purposes of the patient's interest in 
occupying the hospital room. Nevertheless, the decisions addressing the attributes of a license and 
distinction between a license and a tenancy support that the relationship between a hospital and a 
patient is a license revocable by Kaiser and resulting in an unlawful detainer when the licensee under 
a revoked or terminated license refuses to vacate.  

The patient clearly does not have exclusive right to possession of the room to the exclusion of others, 
including the owner. The patient is entitled to use the hospital room for a specific purpose and term, 
namely, for obtaining necessary in-patient medical care. (People v. Brown (1979) 88 Cal.App.3d 283, 
290-291 [though a patient may have some expectation of privacy in a hospital room, "[t]he patient 
knows and expects that nurses, doctors, food handlers, and others enter and leave 'his' hospital room 
in accordance with the medical needs of the patient and the hospital routine. . . . Thus, at least for 
certain purposes, a hospital room is fully under the control of the medical staff."].) A reported 
decision from New Jersey provides some additional support that the relationship is one of licensor 
and licensee. (Plotnick v. DeLuccia (Super.Ct. 2013) 434 N.J.Super. 597, 620 [patient "enters into a 
licensor-licensee relationship with the hospital.")  

A hospital is a facility that provides professional medical services to patients; the patient's occupancy 
is for the purpose of receiving the professional medical care and services. (Health & Safety Code § 
1250, subd. (a) [" 'General acute care hospital' means a health facility having a duly constituted 
governing body with overall administrative and professional responsibility and an organized medical 
staff that provides 24-hour inpatient care, including the following basic services: medical, nursing, 
surgical, anesthesia, laboratory, radiology, pharmacy, and dietary services."].)(See also, generally, 
Shepard v. Alexian Brothers Hosp. (1973) 33 Cal.App.3d 606, 611 ["It needs no extended discussion to 
perceive that a hospital is primarily devoted to the care and healing of the sick. . . . [A hospital's] 
paramount function [is to furnish] trained personnel and specialized facilities in an endeavor to 
restore the patient's health. . . . The patient who enters a hospital goes there . . . to . . . obtain a 
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course of treatment [citations]."]; San Diego Hospital Assn. v. Superior Court (1994) 30 Cal.App.4th 8, 
16 [among other decisions holding "the nature of the hospital's function, i.e., providing professional 
services" does not support imposing strict tort liability on a hospital for defective products or 
equipment used in the course of medical services].)  

Another court explained at length the role of a hospital in holding that a hospital was not strictly 
liable to a patient for a defect in a carpet in the patient's hospital room which allegedly caused the 
patient to fall while she was in the hospital: 

"[T]he hospital, dentist and doctor are not in the business of selling 
drugs or devices; they use the products in the course of treatment, 
and furnishing services to the patient does not depend upon selling a 
product. [Citation.]" [Citation omitted.] "It needs no extended 
discussion to perceive that a hospital is primarily devoted to the care 
and healing of the sick. . . . [A hospital's] paramount function [is to 
furnish] trained personnel and specialized facilities in an endeavor to 
restore the patient's health. . . . The patient who enters a hospital 
goes there . . . to . . . obtain a course of treatment [citations]." 
[Citations omitted.] 

A hospital "is engaged in the process of providing everything 
necessary to furnish the patient with a course of treatment." [Citation 
omitted.] A patient's room is part of the specialized facilities enabling 
the patient to receive 24-hour nursing care and immediate access to 
other vital medical services. [Citation omitted.] The room is an 
integral component of the professional medical services hospitals 
provide. [Citation omitted.] 

(Pierson v. Sharp Memorial Hosp. (1989) 216 Cal.App.3d 340, 346-347 [holding trial court properly 
struck claim for strict tort liability based on the defective carpet].)  

PH does not cite any legal authority or make any other analysis explaining why the criteria defining a 
licensee in the case law does not properly apply to a patient in a hospital, including PH. Instead, PH 
argues that the cases only "generally" apply the licensee determination to hotel guests, roomers, 
lodgers, and boarders at a boarding house (Sloan v. Court Hotel (1945) 72 Cal.App.2d 308, 313). She 
contends that if an individual occupies the premises for more than 30 days, the guest, lodger, or 
boarder is no longer subject to the transient occupancy tax under Revenue and Taxation Code section 
7280. These arguments do not support that PH became a tenant at the hospital. The authority PH 
relies on is inapposite. 

Civil Code section 1940 expressly excludes from the meaning of "persons who hire" dwelling units for 
purposes of the protections of that chapter of the Civil Code a person who maintains "transient 
occupancy in a hotel, motel, residence club, or other facility when the transient occupancy is or would 
be subject to tax under section 7280 of the Revenue and Taxation Code" or "occupancy at a hotel or 
motel where the innkeeper retains a right of access to and control of the dwelling unit" and maid, 
room, telephone, and food services and other services are offered to the residents. (Civ. Code § 1940, 
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subd. (b)(1) and (2).) Further, a "dwelling unit" is defined in Civil Code section 1940 as "a structure or 
the part of a structure that is used as a home, residence, or sleeping place by one person who 
maintains a household or by two or more persons who maintain a common household."  

The patient at a hospital is not a person who hires a dwelling unit. The patient does not maintain a 
household at the hospital within the common meaning of the terms defining a dwelling or residential 
unit. The fact that PH has occupied a bed at, and refuses the leave, the hospital for more than 30 days 
does not change her licensee status into a tenancy under these authorities, or any other that PH has 
cited or the Court has located.  

As set forth above, under Chan v. Antepenko, supra, 203 Cal.App.3d Supp. 21, Kaiser may terminate 
PH's license to remain at the hospital without notice. (Id. at 24, 26.) (See also Roberts v. Casey, supra, 
36 Cal.App.2d Supp. at 774-775.) The facts demonstrate that Kaiser served notices on PH and KH in 
writing requesting PH vacate on May 25, 2021 and June 2, 2021, the latter setting a deadline of July 1, 
2021. (UMF Nos. 13, 14.) Kaiser did not commence suit until September 2, 2021. (UMF No. 16.) 
Though under those authorities, PH is considered a trespasser not entitled to any notice prior to the 
commencement of the unlawful detainer for her removal, PH was given notice prior to 
commencement of this action that her permission to remain at the hospital had terminated and that 
she was obligated to leave. (UMF Nos. 13-16.)  

Under Chan v. Antepenko, supra, 203 Cal.App.3d Supp. 21, Kaiser has set forth material facts and 
evidence to support that PH meets the standard of a licensee whose license has terminated, and now 
has the status of a trespasser, based on the termination of her license to remain at the hospital for 
acute care, which she no longer needs, and her refusal to leave. (Id. at 24, 26; UMF Nos. 1-4, 11-16.)  

B. The Factual Disputes Raised by the KH Declaration Are Not Material to Kaiser's 
Unlawful Detainer Claim and the Termination of PH's License to Occupy A Room Based 
on Her Discharge 

PH does not dispute that Kaiser owns and operates the hospital where she was admitted on July 19, 
2021 for "acute care," meaning the level of medical services provided in a hospital setting. (UMF Nos. 
1, 2.) She does not dispute that she does not have Kaiser's permission to remain at the hospital, and 
has not had Kaiser's permission to remain there since the date of her discharge order from her 
physician on July 25, 2021. (UMF Nos. 3, 11.) She does not dispute that PH and KH were served with 
written requests  for PH to vacate the hospital on May 25, 2021 and June 2, 2021 but that she has not 
vacated the hospital despite the discharge and these demands. (UMF Nos. 13-15.) Though PH lists 
UMF Nos. 14 and 15 as "disputed," the dispute PH raises does not dispute the facts regarding Kaiser's 
demands to leave and PH's refusal to vacate. (See Def. Resp. to UMF Nos. 14, 15 ["Disputed. KFH has 
been inconsistent and would not comply with best recommended steps for discharge."].)  

PH argues there is a dispute as to whether Kaiser properly determined that PH's discharge from the 
hospital was appropriate when made on July 25, 2021, more than a year and half ago. (Def. Resp. to 
UMF No. 3.) The evidence she relies on to raise a factual dispute is the declaration of her husband, 
KH, not a medical professional, in which he cites to prior disputes with Kaiser between December 
2018 and April 2020 which were resolved in favor of PH regarding treatment or services Kaiser was 
required to provide. (KH Decl. ¶¶ 5-9, 14-16.) These facts do not address PH's hospitalization and 
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discharge in July 2021 and her medical needs after her July 25, 2021 discharge.  

Kaiser has presented evidence that Kaiser discharged PH to "home or custodial care," because Kaiser 
determined that PH does not need daily rehabilitation therapy "that would warrant skilled services at 
a skilled nursing facility." (UMF No. 4.) KH's appeal of Kaiser's decision in this regard was rejected by 
the Department of Managed Health Care ("DMHC") on August 24, 2021, more than eighteen months 
ago. (UMF Nos. 8, 9.)  

PH argues that there is a dispute as to whether PH's discharge is appropriate. (Opp. p. 7, l. 8.) The 
facts and evidence presented by PH in opposition to the motion do not raise a triable issue of material 
fact as to whether discharge is appropriate, as the medical professionals who have assessed PH have 
determined she does not require acute care or skilled nursing care. (UMF Nos. 3, 4, 8, 9.) The 
opposition is not supported by any expert medical testimony regarding PH's condition as of July 25, 
2021 or since that date that supports PH's and KH's argument that PH requires acute care in a hospital 
or skilled nursing care. Kaiser and the DMHC have reached a contrary conclusion. KH's declaration 
includes no evidence that he has any medical training or is qualified in any way to offer testimony 
beyond the scope of lay opinion testimony permitted under Evidence Code section 800, which is 
limited to "such an opinion as is permitted by law, including but not limited to an opinion that is: 
[¶](a) Rationally based on the perception of the witness; and [¶] (b) Helpful to a clear understanding 
of his testimony." (Evid. Code § 800.) To the extent KH's declaration implicitly asserts his opinion that 
the DMHC and Kaiser conclusions regarding PH's medical needs and need only for custodial care are 
wrong (Def. Resp. to UMF Nos. 3, 4, 8-10), the opinion requires expert testimony and is not 
competent. (Jambazian v. Borden (1994) 25 Cal.App.4th 836, 848-850 [in informed consent litigation, 
diagnosis of diabetes and impact of diabetes on risks of surgery required expert testimony, plaintiff 
could not competently offer opinions on those subjects, and summary judgment was properly 
granted to defendant based on defendant's evidence plaintiff did not suffer from diabetes].) KH is not 
a medical professional and is not qualified to offer a contrary opinion on PH's medical condition and 
medical needs. (See, e.g., Evid. Code §§ 800, 801.) (See also Sanchez v. Kern Emergency Medical 
Transportation Corp. (2017) 8 Cal.App.5th 146, 153 [party claiming medical negligence must present 
expert evidence regarding breach of duty and that breach caused party's injury]; Johnson v. Superior 
Court (2006) 143 Cal.App.4th 297, 305 [in medical malpractice case, standard of care and breach 
require expert testimony].) 

KH contends there were procedural flaws in the DMHC August 2021 determination and cites a 
communication he had with a representative of DMHC in August 2021 to support his argument. PH 
and KH have not presented any evidence that the independent medical review process did not 
comply with the statutory requirements for appeal and review of Kaiser's medical determination. (See 
California Consumer Health Care Council, Inc. v. Department of Managed Health Care (2008) 161 
Cal.App.4th 684, 692 [explaining independent medical review process under the Health & Safety Code 
is fair and satisfies constitutional due process, as the "enrollee using the process is afforded the 
opportunity to state his claim, accompanied by his own and his provider's records. [Citation omitted.] 
After records have been received from all sides, a decision is reached within 30 days. [Citation 
omitted.]"].) To the extent KH states or implies in his declaration that the DMHC did not have 
information presenting his position on Kaiser's medical assessment when it conducted the 
independent medical review, the review determination on its face states to the contrary. (Kaiser Exh. 
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1, p. 4 [showing the material considered included PH's medical records and KH's emails "dated 
8/11/21 with attachment [sic] dated 5/5/21 and 8/10/21."].) (See also KH Exh. E [KH email to DMHC in 
which he states that the DMHC representative told him she was aware of his email messages "and 
had read them."].) 

Further, the email KH attaches includes his summary of the steps the DMHC representative suggested 
he take to try to obtain a new assessment of the Kaiser determination regarding PH's post-discharge 
medical needs. His declaration does not indicate he followed through on those suggested steps, and if 
he did, the outcome. PH and KH have not present any competent medical evidence that there has 
been a change in PH's medical needs since August 2021 when the DMHC affirmed Kaiser's and PH's 
doctors' determination that PH does not have a medical need for either acute care (such as that 
provided in a hospital setting) or skilled nursing care. (UMF Nos. 3, 4, 8, 9 [citing Yee Decl. Exh. 1.) The 
fact that roughly eighteen months have passed since KH's communication with the DMHC does 
undermine or negate the undisputed fact that regardless of any alleged procedural flaws KH contends 
occurred that led to the DMHC's August 2021 determination, that determination remains final and 
unchanged and confirms the assessment that PH's medical needs do not include acute care or skilled 
nursing care.  

PH argues that there is also a dispute regarding whether Kaiser has complied with its obligation to 
make a discharge plan for PH under Health & Safety Code section 1262.5 and title 42 Cal. Code Regs. 
482.43. (Opp. p. 7, ll. 14-19.) PH argues that Kaiser's proposed plan does not provide an "appropriate 
discharge plan necessary for P.H.'s care." (Opp. p. 7, ll. 26-28.) The disputes that occurred between 
Kaiser and PH/KH regarding PH's medical care needs between 2018 and 2020 are not relevant to PH's 
medical needs in July 2021 determined by Kaiser and affirmed by the DMHC.  

Kaiser has presented facts and evidence addressing proposed discharge plans for PH that are 
consistent with the medical needs determined by Kaiser and the DMHC, which is that her medical 
needs do not warrant daily rehabilitation therapy in a skilled nursing facility but only home or 
custodial care. (UMF Nos. 4-10.) While KH's declaration disputes that the home or custodial care 
information and training offered to KH and the adult children of KH and PH is appropriate, without 
medical expert testimony, and disputes that the facilities located by Kaiser that would accept PH are 
acceptable for her care, his evidence does not raise a triable issue of material fact as to whether 
Kaiser has complied with the discharge plan provisions of Health & Safety Code section 1262.5.  

The opposition does not explain why Kaiser's efforts do not meet the requirements of Health & Safety 
Code section 1262.5, subds. (b)-(e) based on Kaiser's proposal to provide caregiver training, to 
arrange for home health care, or alternatively, to locate custodial care facilities that would accept PH 
for custodial care. (UMF Nos. 4-7.) Notably, Health & Safety Code section 1262.5 subd. (k)(1) and (3) 
provide that the statute does not require a hospital to either "[a]dopt a policy that would delay 
discharge or transfer of a patient," or comply with the statute's requirements "in an area of the 
hospital where clinical care is provided, unless medically indicated."  

In UMF No. 5, Kaiser states it contacted "numerous custodial care facilities." KH contests that fact by 
asserting Yee told him in an April 2022 meeting with Bernadette Yee of Kaiser that she had contacted 
a list of over 600 facilities, but KHJ contends when she supplied him a copy of the list was "a shorter 
list." (KH Decl. ¶ 12.) In a supplemental declaration, Yee states she in fact contacted well over 600 
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facilities. (Yee Suppl. Decl. ¶ 6.) The essential fact stated in UMF No. 5, however, is that Kaiser 
contacted "numerous" facilities, a fact that KH's declaration does not dispute, whether the number is 
over 600 or less than 600. 

Kaiser's UMF No. 5 also states that KH "has refused to accept any of the few custodial care facilities 
located" by Kaiser willing to accept PH. KH's declaration indicates in his meeting with Yee in April 
2022, Yee told him that no rehab facilities in California had a bed available or could care for PH and 
that the only alternative was a facility in Nevada, which was too far for his family and KH. (KH Decl. ¶ 
12.) Yee's supplemental declaration disputes KH's version and indicates that in August 2021 and April 
2022, two rehab facilities in California accepted PH but KH would not cooperate in discharging her to 
those facilities. (Yee Suppl. Decl. ¶ 5.) The dispute over whether there was only one facility in Nevada 
or three facilities that would accept PH does not dispute the essential fact in UMF No. 5 that KH 
refused to accept "any" facility located by Kaiser willing to take PH, and that there were "few" 
facilities willing to take PH, whether that number was one or three.  

KH's statements in his declaration that one particular facility he contacted did not receive follow up 
information from Kaiser and denied PH admission on that basis, which he states in his declaration 
occurred in April and May 2021, does not raise a material dispute that Kaiser contacted numerous 
facilities and does not raise a material dispute that KH has not accepted the facilities located by 
Kaiser. (UMF No. 5; KH Decl. ¶¶ 12, 13.) KH's statements recounting his alleged discussion with an 
admissions director from St. Francis in May 2021 is inadmissible hearsay offered for the truth of the 
matters asserted. (KH Decl. ¶ 13, p. 3, ll. 21-25 and Kaiser's Evid. Obj. thereto.) If the dates stated in 
KH's declaration are correct, these dates precede PH's discharge on July 25, 2021, and the evidence 
would not be relevant on that ground. Even if the Court assumes the dates in paragraph 13 of the KH 
declaration should be 2022, the undisputed facts are that PH has remained in the hospital for almost 
a year since that time, and her discharge plan would have to address custodial facilities available 
when she leaves the hospital. Further, that evidence does not address that there is an alternative 
discharge plan available to provide caregiver training and home health care services for PH. (UMF No. 
6.) (See Health & Saf. Code § 1262.5, subd. (b)-(e).)  

C. Kaiser Is Not Required to Negate PH's Affirmative Defenses to Meet Its Initial Burden on 
the Motion for Summary Judgment, and PH Has Not Presented Evidence Sufficient to 
Raise A Triable Issue of Material Fact on Her Affirmative Defenses that Would Preclude 
Granting Summary Judgment  

PH argues she has raised triable issues on her affirmative defenses based on Kaiser's failure to provide 
30 days' notice to her to vacate under Civil Code section 1946. (Opp. p. 8.) The statute, however, by 
its terms applies to notice of an intention to terminate a tenancy. (Civ. Code § 1946.) PH has cited no 
authority that makes that statute applicable to the termination of a license to use real property, or 
any authority indicating that the statute overrides or supersedes the case law holding no notice is 
required to a licensee under a terminated license before initiating an unlawful detainer action to 
remove a licensee. (Chan v. Antepenko, supra, 203 Cal.App.3d Supp. at 24, 26; 21; Roberts v. Casey, 
supra, 36 Cal.App.2d Supp. at 774-775.) 

PH also argues she has raised triable issues of material fact regarding whether the May 25, 2022 and 
June 1, 2022 notices "effectively satisfy the discharge requirements" of Health & Safety Code section 
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1262.5, whether there was an adequate discharge plan presented, or whether the order for discharge 
of PH was not warranted in any event. (Opp. p. 9, ll. 1-5.) The notices specifically refer to options for 
PH's custodial care in an appropriate custodial facility or through in-home care with caregiver 
training. (See UMF Nos. 13, 14 and Yee Decl. Exhs. 2 and 3.) For the reasons stated above, PH's 
arguments and KH's declaration do not raise triable issues of material facts on those grounds.  

PH contends that she "is entitled to raise" affirmative defenses of retaliation, discrimination against 
PH as a person with disabilities, and her right to reasonable accommodation for her disability, and 
argues Kaiser did not demur to her answer. The opposition ignores the authority cited by Kaiser that a 
plaintiff moving for summary judgment only needs to demonstrate its right to judgment with 
evidence supporting each element of the plaintiff's claim to meet its initial burden on the motion and 
does not have to negate a defendant's affirmative defenses. (Oldcastle Precast, Inc. v. Lumbermens 
Mutual Casualty Co., supra, 170 Cal.App.4th at 564-565; Los Angeles Unified School Dist. v. Torres 
Construction Corp., supra, 57 Cal.App.5th at 507-508.)  

The evidence and arguments by PH in opposition to the motion do not present facts raising a triable 
issue of material fact regarding any of these affirmative defenses. Kaiser's determination regarding 
the medical needs of PH, her discharge, and Kaiser's proposals for PH's post-discharge care are 
supported not only by Kaiser's and her doctor's determination of PH's medical needs but by the 
DMHC's independent review of her medical needs through defendant's appeal to the DMHC, a 
decision that is final. The KH declaration in effect states PH and KH disagree with those 
determinations. She presents no competent medical or other evidence in opposition to the motion 
that the custodial care provided in home or by a custodial facility (UMF Nos. 4-9) would not 
accommodate her disabilities, or that she has been discharged based on retaliation or discrimination 
rather than because she does not require acute care from a hospital and has not required that level of 
care since July 25, 2021. (UMF Nos. 3-9.)  

The fact PH and KH want PH to have, or believe PH is entitled to have, care beyond custodial care 
dictated by her medical needs according to Kaiser, her doctor, and the DMHC, is not evidence 
sufficient to support a finding of retaliation, discrimination, or failure to accommodate her disabilities. 
(UMF Nos. 1-16; KH Decl.) The evidence offered by KH regarding the past history of disputes over 
medical care between Kaiser and PH and KH from December 2018 through 2020 does not raise a 
triable issue of material fact either as to the correctness of the Kaiser discharge decision, for the 
reasons set forth above, or as to PH's affirmative defenses of retaliation, discrimination, or failure to 
accommodate PH's disabilities.  

Evidence of past disagreements between Kaiser and PH and KH regarding PH's appropriate medical 
treatment between 2018 through 2020 does not support a reasonable inference that Kaiser is seeking 
to compel PH to vacate the hospital under the circumstances for purposes other than because she has 
been medically discharged, and her medical needs do not require acute care in a hospital or skilled 
nursing care, a conclusion affirmed by the DMHC. . She does not argue, nor does she present 
evidence, that she has not been reasonably accommodated in her use of Kaiser's hospital; rather, she 
disputes that the discharge plan of home care or custodial care accommodates her disabilities as KH 
disagrees with the discharge and the scope of PH's medical needs. The evidence is undisputed Kaiser 
has offered training to her family and home health services in light of her disability, evidence Kaiser 
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has offered accommodation for her disability The undisputed facts that Kaiser did not pursue legal 
remedies for a substantial time period after PH was discharged and that Kaiser reached out to 
numerous facilities to try to have PH accepted over a lengthy time period, coupled with the 
undisputed evidence of PH's medical needs, affirmed by the DMHC, undermine a claim of any 
retaliatory or discriminatory purpose. 

PH has also cited no authority that her disputes regarding her discharge plan legally provide a defense 
to the termination of her license to remain at the hospital and duty for her to vacate after discharge 
when she does not require hospital care based on her medical needs. To the extent any of her 
affirmative defenses are those which can be asserted by a lessee or tenant, rather than a licensee 
under a revoked or terminated license, they do not apply for the reasons stated above. If authority 
regarding the scope of affirmative defenses applicable in a landlord-tenant relationship were 
considered by analogy, since they do not apply to the license relationship, those defenses available to 
tenants are limited to defenses relevant to the tenant's right to possession. (Martin-Bragg v. Moore 
(2013) 219 Cal.App.4th 367, 385; Nork v. Pacific Coast Medical Enterprises, Inc. (1977) 73 Cal.App.3d 
410, 413.) Evidence that PH and KH dispute her proposed post-discharge transfer to home care with 
the support and training offered by Kaiser or to a custodial facility which can provide non-skilled care 
that meets her medical needs does not raise a triable issue regarding the termination of her license 
based on her discharge which requires her to vacate the hospital.  

Conclusion 

Kaiser has demonstrated there is no material fact in dispute regarding its unlawful detainer claim that 
requires a trial to resolve and that it is entitled to judgment as a matter of law. (Chan v. Antepenko, 
supra, 203 Cal.App.3d Supp. at 24, 26.) Kaiser is entitled to summary judgment. The Court does not 
need to reach Kaiser's alternative motion for summary adjudication based on this ruling.  

Evidentiary Objections 

Plaintiff has filed evidentiary objections to portions of the KH Declaration. The Court rules on those 
objections as follows: 

Para. 13 - Sustained except as to first sentence in quoted paragraph. 

All other objections overruled. While as stated in the tentative ruling, the evidence offered by PH 
regarding past disputes PH and KH had with Kaiser over PH's medical treatment between 2018 and 
2020 are not relevant to the correctness of Kaiser's discharge determination and evaluation of her 
medical condition and medical needs in July 2021 and whether PH's condition no longer requires 
acute care or other skilled care in a hospital setting, rather than custodial care which can be provided 
in home or at a custodial facility. Nevertheless, the evidence could be considered as offered by PH in 
support of PH's affirmative defenses of retaliation, discrimination or failure to accommodate her 
disability. The Court therefore overrules the objections. 
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23. 9:00 AM CASE NUMBER:  N22-2078 
CASE NAME:  HARMY HELEN BURGA DE NARUSE  VS. JOHNNY  NELUM 
HEARING ON MOTION FOR ORDER VACATING DEFAULT AND DEFAULT JUDGMENT  
FILED BY:  DEFENDANT  
*TENTATIVE RULING:* 
 
Code of Civil Procedure 473(b) states allows a Court to set aside a judgment taken against a party 
through that party’s mistake, inadvertence, surprise, or excusable neglect. Any application must be 
brought within 6 months of default being entered and must be accompanied with a copy of the 
proposed answer or other responsive pleading, 
 
In the present matter default was entered on December 5, 2022. On December 12, 2022, Defendant 
attempted to file an answer but was unable to do so because default had already ben entered. On 
December 14, 2022, Defendant filed a motion to set aside default. In the motion Defendant explained 
he made a mistake regarding the last day to file his answer. The Court is inclined to set aside the 
default. However, Defendant did not attach a copy of his proposed answer or other responsive 
pleading to him motion. The Court notes there is no opposition to the motion to set aside. The Court 
will set aside the default if Defendant appears in person on February 27, 2023, at 9 a.m. Defendant 
shall bring with him his proposed answer or other responsive pleading. If Defendant files his proposed 
answer or other responsive pleading prior to February 27, 2023, then the Court will set aside the 
default without requiring Defendant to appear in person with his proposed answer or other 
responsive pleading. 
 
The motion to set aside default will be granted if Defendant provides the Court with a copy of his 
proposed answer by February 27, 2023. If the motion is granted, Defendant shall file his proposed 
answer no later than March 7, 2023. 

 
 

  


